statutes as that process has developed, their Article I contribution helped create two notable innovations in legislative design that are relevant to how courts should approach statutory interpretation. These design innovations, dating from the earliest Congresses, were the determination to favor detailed public reporting of floor debates and the decision to create permanent standing committees that produced oral and then written committee reports. 10 Taken together, these innovations led to the development of legislative history as a means of informing and persuading members of Congress regarding the bills on which they were to vote.
Canons lack any comparable constitutional foundation. As creations of the judicial branch, their contribution was not anticipated within the constitutionally prescribed structure of federal lawmaking. Nor-unlike legislative history-was their functional role in the lawmaking process recognized by the early Congresses. In addition, current evidence suggests that-again unlike legislative history-the canons are largely unknown to or ignored by the legislators and staff who draft, negotiate, and vote on statutory text." Because the canons' interpretive validity is fundamentally disconnected from the Article I lawmaking structure and the realities of the legislative process, there is reason to question whether courts should value canons to the same extent as interpretive resources produced by Congress.12 My second set of observations involves reliability. The Court's interpretive rubric has given rise to a relatively objective internal hierarchy for contextual resources produced by Congress and also by the executive branch. Certain types of legislative history and agency directives are presumptively valued more than others. 13 Judicial deviations from this hierarchy tend to be accompanied by some explanation for the departure.' 4 Importantly, the priorities established for legislative history and agency directives flow from how Congress and the executive function, both in terms of relying on authoritative sources of expertise and valuing deliberative processes.
and from time to time publish the same .... ").
10. See infra, Part II.B.1-2.
11.
See infra, Part II.B.4.
Cf EINER ELHAUGE, STATUTORY DEFAULT RULES 151-67 (2008) (discussing why
canons are a third-order resource, to be invoked only when enactable preferences cannot be inferred and enactor preferences cannot be estimated). Given assigned word limitations, this Essay does not explore comparable ways in which interpretive resources produced by the executive branch may also be constitutionally grounded in the lawmaking process. For a preliminary suggestion that the Founders anticipated an interpretive role for agency officials, see infra note 160. For in-depth discussion of agency approaches to statutory interpretation between 1787 and 14. See id By contrast, there is no recognized ordering of authority within the canonical universe. The Court has never developed rules for harmonizing or prioritizing among the scores of existing canons, many of which the Court has created in recent decades.' 5 One language canon may trump another, one substantive canon may displace another, and a language canon may be deemed subservient to a substantive canon in one instance and dominant in the next. This lack of an intelligible framework for ordering the canons renders them distinctly more susceptible to judicial manipulation than other interpretive resources.
Part I of this Essay discusses Frickey's treatment of the canons. Part II builds on Frickey's insights to raise and develop my comparative institutional observations. These observations suggest subordinating the canons to other interpretive resources that are at once more legitimately grounded in the lawmaking process and more genuinely objective.
I PROFESSOR FRICKEY AND THE CANONS
Although this Part examines Frickey's treatment of the canons from a doctrinal rather than a chronological perspective, his approach has evolved over two decades. Frickey initially focused more on whether the canons promote rule-of-law values,' 6 whereas in later writings he addressed the canons' role in furthering institutional, strategic behavior by courts. 17 Frickey has always expressed a degree of skepticism about claims made by canons proponents, but he now seems more ambivalent in normative terms than he was earlier in his career.
A. Frickey 's Skepticism About the Canons

Language Canons and Predictability
Language canons are generally justified as background, interpretive norms that embody conventional usage-"plausible or even irresistible judgments about how words should ordinarily be understood."1 8 Such judgments are supposed to help courts to determine why a statutory provision includes certain words configured in a particular order, or what relationship exists between the 15. See CASEBOOK, supra note 2, at app. B (listing more than one hundred substantive canons used by Rehnquist Court); infra Part II.C.3 (discussing absence of hierarchy among the canons). to directives set forth in that text. Insofar as the legislative community and the general public invoke considerations of ordinary meaning when enacting or complying with statutes, judicial reliance on such conventional usages is said to promote greater predictability in statutory interpretation. Professor Frickey is not persuaded. In his succinct essay titled Faithful
22
Interpretation, Frickey maintains that the concept of ordinary or conventional meaning rests on the dubious assumption that statutes are or can be largely selfdefining. 23 Although predictability and clarity are values prized as part of the interpretive enterprise, they can never be the whole story. Because statutes are "instruments of practical contextual communication," faithful interpretation requires that courts adjust the scope and precision of rights or privileges conferred-or duties imposed-in light of novel or unforeseeable circumstances.24 Further, given that statutes also are "instruments of... social governance," faithful interpretation requires that courts remain sensitive to extrinsic public law values, including those emanating from the Constitution.25 Frickey's insistence that statutes be construed as far more than linguistic puzzles comports with the perspectives of key players in the lawmaking process such as members of Congress, their staffs, and executive branch participants. Neither the legislators who enact statutes nor the citizens and businesses that seek to abide by them rely primarily on their own linguistic judgments embodying notions of ordinary or conventional meaning. Most public laws in our complex regulatory state are written to be interpreted and understood by legal experts rather than laypersons. 2 6 19. See generally CASEBOOK, supra note 2, app. B at 19-23 (discussing inter alia the canons of noscitur a sociis and expressio unius, the Whole Act rule, the presumption against redundancy, and the presumption of statutory consistency with respect to the same or similar terms).
20. See Green v. Bock Laundry Mach. Co., 490 U.S. 504, 528 (1989) (Scalia, J., concurring) (interpreting inconclusive text by looking for "which meaning is [the] most in accord with context and ordinary usage, and thus most likely to have been understood by the whole Congress which voted on the words of the statute") (emphasis in original). An example from the National Labor Relations Act illustrates this point. When Congress declares that employers may not "interfere with, restrain, or coerce" employees' efforts to join or support unions, 2 7 it does so anticipating that such statutory commands will acquire meaning through diagnostic and prescriptive analyses by lawyers, agency regulators, and judges. There is no conventional usage or ordinary understanding that explains why a supervisor questioning an employee about her union sympathies has not "interfered" 28 with the employee's right to organize, or why a manager convening a mandatory meeting during work hours to predict-or even misrepresent-the risks associated with unions has not "restrained" or "coerced" 29 employees in their exercise of that right. The statutory prohibitions on employer conduct have accrued content through decades of lawyer-directed practical applications. These applications include advising management ex ante on how to encourage workers to reject a union without committing unlawful interference or coercion, and advocating to agencies and courts ex post on whether what workers experienced amounted to coercion or restraint, or instead was simply a form of vigorous employer speech protected under the NLRA and arguably sheltered by the First Amendment. As Professors Stephen Ross and Edward Rubin have observed, most federal statutes are not designed to be read by citizens at large, but rather by a small community of lawyers, regulators, and individuals or firms subject to rules drafted by lawyers. 33 This narrower group of specialists develops the meaning of statutory prohibitions, directives, or entitlements in light of the evolving circumstances and extrinsic public-law values that Professor Frickey has referenced. 34 Frickey advises that language canon proponents should be wary of simplification: the legal interpretive community's attribution of meaning to a statute is both "complex and normatively driven." 35 It is therefore neither candid nor constructive to assert that legal interpretation relies in any conclusive or mechanical way on notions of conventional usage or ordinary meaning. 36 Given that such notions have little impact in constraining judges' ability to make pragmatic or normative choices, it also is not overly persuasive to maintain that reliance on language canons enhances predictability or judicial objectivity. 37 My coauthored empirical study of Supreme Court decisions invoking language canons over a thirty-five-year period supports Frickey's skepticism on these points. 
Substantive Canons and Neutrality
Substantive canons are grounded not in judgments about the conventional understanding of language, but in an array of judicially generated policy concerns. Among more than one hundred such canons set forth in the latest edition of the Casebook are norms or presumptions regarding how statutory text should be harmonized with judicially identified constitutional priorities, 39 judicially perceived statutory objectives, 40 or pre-enactment common law practices. 4 39. See CASEBOOK, supra note 2, app. B at 29-33 (discussing inter alia the presumption against federal preemption of traditional state regulation, the presumption against interpretations that would jeopardize a statute's constitutionality, and the rule of lenity). 40, See id. at 36-41 (discussing inter alia the presumption against repeals by implication, the strict construction of statutes authorizing appeals, and the presumption that each side bears its own costs in adjudications).
41. See id. at 34-35 (discussing inter alia the presumption against extraterritorial application of U.S. law, the rule against implied waivers of U.S. sovereign immunity, and the presumption favoring common law usage where Congress employs words or concepts with wellsettled common law traditions).
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primarily by reference to imputed congressional understanding. For instance, when the text is inconclusive, Congress is viewed as preferring that meaning "most compatible with the surrounding body of law into which the provision must be integrated-a compatibility which, by a benign fiction, we assume Congress always has in mind."4 2 Thus, the Supreme Court assumes that Congress generally prefers exemptions to the Internal Revenue Code to be narrowly construed, 4 3 believes labor-management arbitration agreements should be enforced," and wants states' core sovereign authority preserved unless it imposes limits on such authority in unmistakably clear textual terms.
5
Professor Frickey unmasks this seemingly benign fiction. He identifies two principal ways-the creation of new canons, and drift in the meaning of the canons-by which the Court's use of substantive canons undermines claims of neutrality as well as predictability.
With respect to the Court's tendency to create new substantive canons, a judicially expressed policy preference should not in theory become a canon until it is firmly rooted and widely recognized.
4 52 As Frickey points out, the Court's canonical preferences for state sovereignty over national regulation, and also for private ordering over government regulation, are hardly policy-neutral; rather, they qualify as troubling forms of countermajoritarian judicial activism.
53
In addition to this normative concern, the Court's proliferation of substantive canons affects the orderly and integrated elaboration of statutory law. Canonizing various policy preferences obviates the need to develop and defend judicial reasoning through detailed analysis of textual meaning, legislative purpose, or prior precedent. Frickey's description of the substantive canons as "techniques of judicial evasion" 54 reflects this state of affairs. Even assuming, arguendo, that Congress generally wants tax exemptions to be narrowly construed or states' core sovereign functions to be preserved, the Justices' reliance on such presumptions allows them to minimize in-depth inquiry as to what Congress actually meant to accomplish through a particular exemption or a specific limitation on states' authority.
A further consequence of proliferating substantive canons that relates to orderly elaboration of the law is the Court's decreased willingness to address the challenges posed by updated statutory text and unforeseen factual circumstances. Congress typically revisits and modifies its major regulatory schemes over several decades. In doing so, it adjusts various protections and prohibitions in light of intervening agency or court decisions, the advent of new 56 statutes in related areas, and changed social or economic conditions. Yet by 49 invoking policy presumptions as a way of framing and simplifying their analyses at a given statutory moment, the Justices make it less likely that such subsequent legal or factual developments will be thoroughly considered. 57 As Frickey recognizes, one possible justification for the substantive canons' lack of interpretive neutrality and their evasive tendencies is that the Court's injection of its own policy norms helps make statutory interpretation more predictable.
58 If the substantive canons are regularly invoked and consistently applied, then the Court's methodology should be transparent enough so that legislators, lower courts, and lawyers can conduct their own business "with a reasonable degree of certainty about [the] likely judicial reception down the road."
59 But, this is where Frickey's second concern comes into play: even established substantive canons undergo subtle drifts or sudden shifts in meaning over time. 60 In terms of drift, the Court since the late 1980s has often declared that Congress must be reasonably clear when it seeks to define criminal activity, 6 1 to assert extraterritorial jurisdiction,62 or to interfere with traditional or historical state functions. 63 The Court's declarations, however, have not resulted in clarity or predictability from one decision to the next. The rule of lenity, prescribing that ambiguity in a penal statute should be resolved in favor of the defendant, may serve as a front-end presumption effectively shaping the interpretive process, or merely as a tiebreaker at the back end of that process. ) (using the rule of lenity as a tiebreaker); id. at 148-50 (Ginsburg, J., dissenting) (concluding it is a front-end presumption); Frickey, Interpretive-Regime Change, supra note 4, at 1990. This divergence in Similarly, the rule disfavoring extraterritorial jurisdiction may operate as a presumption that can be overcome by the cogent force of legislative history and other contextual evidence of congressional will, or as a virtually irrebuttable clear statement rule. 65 And the Court's admonition against federal preemption of traditional state regulation is distinguished just as often as it is followed. 66 The proposition that Congress places a high priority on the goal of achieving clarity in statutory text is at a minimum contestable. 67 But even if Congress regards such clarity as desirable, the Court's divergent understandings as to how its policy presumptions should be weighted, and its inconsistent application of these presumptions, belie the notion that substantive canons can effectively channel the congressional drafting enterprise. While canon drift poses a threat to predictability, more dramatic shifts in canon meaning give rise to additional concerns about neutrality. When the Court suddenly elevates a weak canon into a clear statement rule, it effectively penalizes Congress for having failed to foresee years earlier how the Court's preferences were likely to change.69 This "bait-and-switch" tactic enables the Court to disrespect Congress's prior policy judgments without acknowledging that it is doing so.70 Frickey points out how this has occurred with regard to Congress's approach to abrogating states' immunity to suit in federal court.n The Court has imposed clear statement rules on text enacted in a very different era of judicial expectations to frustrate other congressional policy preferences as well. 65. See EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 260-66, 278 (1991) (Rehnquist, J., majority, concluding it is a clear statement rule); id. at 260-66 (Marshall, J., dissenting) (concluding it is a presumption). Moreover, although the Rehnquist Court's canonically-induced shifts were not explained or justified as constitutional pronouncements, they turn out to be comparably difficult to revisit by means of congressional override. Frickey observes that such overrides would presumptively be sought to vindicate Congress's civil rights or worker protection preferences in an era of divided government. To overcome a conservative President on these matters, Congress would need the same two-thirds supermajorities in each house as is required for a constitutional amendment. 74 Further, the enactability of a congressional override preference also depends on the legislative vehicle in which it would likely be packaged.
See, e.g., Note, New Evidence on the Presumption Against Preemption: An Empirical Study of Congressional Responses to Supreme Court Preemption
See generally
7 5 For instance, statutes enacted in the 1970s extending states' liability to their employees were not controversial when integrated as part of legislative packages aimed at combating workplace
76
'teplc discrimination in general. But if the policy package presented to Congress were to focus primarily-if not exclusively-on exposing states to monetary liability, especially during austere economic times, then congressional approval would become far more of a challenge.
B. Frickey's Limited Defense of the Canons on Institutional Grounds
Although Frickey devotes considerable analytic attention to unmasking certain claims advanced by canon proponents, he is not prepared to dismiss the canons as an interpretive resource. Rather, he regards them as performing useful, albeit circumscribed, functions in a Court-created interpretive regime. Frickey's defense addresses the language canons' role in encouraging more efficient statutory drafting and the substantive canons' role in signaling the intensity of judicial policy preferences. 77 
Encouraging Efficient Legislative Drafting
In his coauthored Supreme Court Foreword, Frickey suggests that language canons can lower the cost of drafting statutes by establishing what are in effect rules of the road.7 8 Thus, for instance, if the Court regularly applies the expressio unius canon, legislative drafters will come to understand ex ante that when inserting a list of protected or prohibited activities they should either make the list exhaustive or add language specifying that the list is purely illustrative. 79 Even if the expressio unius canon relies on an unrealistic vision of past legislators as omniscient drafters, a consistent judicial respect for this canon will encourage current and future legislators to be more careful when including lists in their statutory drafts. 80 However, Frickey subsequently expresses two important reservations as to whether the canons really can make drafting more efficient. First, members of Congress generally do not care all that much about rules of the road. Successful legislative drafting typically requires collective action through negotiated agreement among three institutional players-the House, the Senate, and the President.
8 1 It is a "competitive process of coalition-building, bargaining, and voting" that includes the resolution of intense conflicts of policy interests and priorities.82 In this highly pressurized consensus-driven setting, legislators and their staffs do not tend to rely on or seriously consider generalized rules of construction. 83 Accordingly, when members draft a list of occupations exempted from statutory immigration controls, 84 or of supervisory powers that preclude being protected under national labor laws, these lists are more likely to reflect a series of negotiations among sponsors and supporters, and less likely to involve close attention to judicial guidelines of clear drafting. Courtroom, 50 U. CHI. L. REV. 800, 811 (1983) (arguing that lack of omniscience cannot be addressed, much less cured, through greater attention to rules of drafting, because the core reason behind this lack of omniscience is that text "necessarily is drafted in advance of, and with imperfect appreciation for the problems that will be encountered in, its application"). Second, courts often disagree about how the rules of the road operate. This disagreement is not surprising given that Congress's regulatory schemes typically involve the accretion of successive enactments addressing new and overlapping issues over multiple decades. 88 Such lawmaking developments tend to produce linguistic complexities that undermine canonical aspirations to avoid surplus phrases or maintain textual integrity. Accordingly, it is not surprising that thoughtful Justices frequently differ as to which interpretation truly promotes broader structural coherence, 89 or best comports with inferences concerning particularized word choice or sentence structure. 90 Even if Congress were to pay closer attention to language canons when drafting, legislators would be hard-pressed to find consistent guidance or encouragement from judicial applications of these canons.
Assuming the language canons cannot systemically encourage Congress to draft more efficiently, they may still assist courts in situational terms by deepening the interpretive inquiry. What Frickey calls "[p]erhaps the least ambitious defense" involves viewing these canons as a checklist of things for courts to consider, a "catalogue of contextual factors." 9 1 As rules of thumb, they are subject to being questioned, challenged, or distinguished in light of other interpretive factors.
9 2 The use of language canons to recognize and respond to arguments raised by lower courts, dissenting Justices, or nonprevailing parties effectively invites courts to consider additional sources of legislative meaning, which in turn enhances the shape and coherence of majority opinions. In short, language canons may contribute to the Court's case-by-case reputation for rational or principled decision making, but they do not materially enhance drafting efficiency, and their value in this regard should not be overstated.
Signaling the Intensity of the Court's Policy Preferences
Also in the Supreme Court Foreword, Frickey maintains that the substantive canons should be viewed as potent signaling devices.
9 3 Under this theory, the Court has applied numerous strong presumptions and clear statement rules to confine statutory meaning because the Court is uncomfortable with certain policy judgments reached by Congress, 94 or relatedly because the Court seeks to protect what it views as underenforced constitutional nonrs. 95 Frickey presents three areas in which the Court's effort to vindicate preferred values or norms is well developed: the Rehnquist Court's use of the rule of lenity, the longstanding canons resolving ambiguities in favor of Indians, and the Warren Court's reliance on the constitutional avoidance canon.
First, the conservative law-and-order Rehnquist Court invoked the rule of lenity in a series of decisions to help justify its reversal of criminal convictions. 96 The Justices acted in this way partly to vindicate traditional due process values reflected in the concept of lenity. 97 More important in Frickey's view, however, is that Congress's persistent efforts to nationalize crime conflicted with the Court's strong commitment to respect the values of federalism and to minimize new burdens on the lower courts' docket. 98 Second, in the field of federal Indian law, the Court has longstanding canons requiring that ambiguities in treaties and statutes be resolved in favor of the Indians. 99 An expert in Indian law, Frickey has written extensively about the Court's uses of these canons to protect the interests, property rights, and sovereignty of Indian tribes unless Congress has clearly expressed a contrary intent. 1 The canons are "rooted in the unique trust relationship" that has long Finally, Frickey has examined the Warren Court's use of the constitutional avoidance canon to address the rights of individual dissenters in a national security setting.' 04 In a series of cases decided during the 1950s, the Court narrowed the scope of laws and other directives that sought to remove "disloyal" or "subversive" individuals from federal employment1 05 or to punish them for refusing to answer questions posed by the federal government. 0 6 The Court's interpretations repeatedly ignored Congress's evident disciplinary intent. In Frickey's view, the explanation for these decisions was the Justices' interest in protecting the underenforced constitutional norms of free expression and privacy during a period when explicit constitutional lawmaking to protect those norms would likely have failed and have provoked strong public hostility.1 07 The Warren Court applied this canonical approach even when the statute under review was not ambiguous-all the Justices in the majority required was that Congress had not actively considered or explicitly taken responsibility for the serious consequences to individual rights that could follow from the text it approved. Although federal courts are ultimately responsible for addressing controversies about the meaning of statutory language, courts regularly rely on contextual resources from all three branches when resolving disputes. Since the 1980s, judges and scholars have increasingly debated the comparative merits of branch-specific interpretive assets, especially the merits of canons and legislative history."
5 Normative debates revolve primarily around issues of legitimacy and reliability. In terms of legitimacy, Justice Scalia and other textualists have contended that legislative history is suspect in constitutional termsll6 and have implied that canons-as freestanding policy or language maxims steeped in custom or practice-have a law-like respectability that is missing from legislative record documents opportunistically created in a partisan and politicized environment.
In terms of reliability, legal process scholars have trumpeted the canons' value as gap-filling principles that enhance the clarity and predictability of enacted text;" 8 again, this contrasts with politically-tinged, messy legislative history, deemed by textualists to be susceptible to judicial manipulation.1 9 Professor Frickey's contributions with respect to the canons have generated a rich collection of descriptive and normative insights. Many of these insights address the canons' role in promoting values and policies favored by the judicial branch. My intention is to broaden and deepen Frickey's institutional focus, by exploring how the canons measure up as an institutional resource when compared with legislative history and agency guidance--core interpretive resources generated by the two other branches. In moving beyond critical analysis of the canons as a self-contained interpretive asset, I suggest 115. Compare why, in systemic terms, the canons should be ranked distinctly below the political branch interpretive assets. To be clear, I believe that the contextual resources of all three branches play situationally important roles in helping courts resolve particular disputes, and that they should continue to do so. Moreover, I have recently written about the need to avoid a one-size-fits-all approach when assessing the virtues and vices of legislative history or the canons. 120 Nonetheless, I maintain that from the standpoint of legitimacy, canons should be regarded as institutionally suspect when compared with legislative history; and, from the standpoint of objective reliability, as inferior to both legislative history and agency guidance. These arguments support the need to shift interpretive emphasis away from textualist and canon-centered approaches, where it has often been since the late 1980s, and towards more purposive and pragmatic approaches that favor interpretive resources generated by Congress and the executive.
B. Legitimacy
Statutory interpretation is predicated on respect for the lawmaking supremacy of Congress and for text as the final product of a representative and deliberative democratic process. This democratic deliberation results in a considerable amount of vagueness in enacted language. Although Congress could perhaps do a better job of removing unnecessary vagueness,121 the persistence of inconclusive language is both inevitable and valuable.122 It is impossible to explore all policy implications accompanying different ways to draft a complex regulatory scheme.' 2 3 Further, to avoid procedural roadblocks and secure compromise, language must be drafted or modified so as to achieve support even at some cost in clarity.1 24 Where the Constitution suggests courts might look for interpretive assistance, the canons are not referenced at all. This is unsurprising given Article III's silence on techniques or methods of judicial review. 12 At the same 120. See Brudney & Ditslear, supra note 55 (discussing how Court's use of legislative history and canons varies from one subject matter area to another); James J. Brudney 27 The Journal Clause's origins and historical context indicate the Framers believed it was important to have a publicly accessible record of how and why Congress reached the decisions it did, and that such a record was essential to promote broader understanding of legislative action.
The Record ofFloor Debates
Discussions of the Journal Clause at the Convention and during Ratification by the states indicate broad support for publication-not simply because of how members voted but also because of positions taken during the proceedings. So long as known and open responsibility is valuable as a check, or an incentive among the representatives of a free people, so long a journal of their proceedings, and their votes, published in the face of the world, will continue to enjoy public favour, and be demanded by public opinion. Congressional debates were initially published not through official reporters but by commercial journalists, who were admitted to the chamber (along with the public at large) to sit in galleries or on the legislative floor. Their reports were later distributed through newspaper publication by use of the franking privilege.1 4 0 The House began admitting journalists starting in 1789, and by 1795 both chambers allowed for published proceedings-albeit fitfully due to economic considerations and periodic pique with the accuracy or honesty of particular journalists.1 4 1
Id. (emphasis added).
See G. H. JENNINGS, AN ANECDOTAL
The Record ofStanding Committees
Alongside the Journal Clause, the Constitution authorizes each chamber of Congress to create rules that will determine the structure of its internal proceedings.142 Initially, both the House and Senate appointed scores of select committees to serve during each session of Congress, directing them to draft particular texts or to address specific policy problems.' 4 3 Under this improvised approach, select committees were responsive to the chamber as a whole, which used them essentially as technical aids.
139. OPPENHEIM, supra note 138, at 10. The Gerry Resolution was referred to a committee but no action was taken on the committee report. Id. at 12. Between 1789 and 1820, however, the House and Senate shifted from relying on temporary select committees to relying on permanent standing committees that were created to shape the priorities and agenda of each chamber.1 4 5 The change has been attributed to multiple factors, including the inconvenience of constantly creating new ad hoc bodies, the uneven workload distribution among members, the failure to take sufficient advantage of subject matter expertise possessed by individual legislators, and the need for a more effective Congress to address the problems of an expanding nation and to counteract the growing influence of the President.1 46 This permanent standing committee approach-in which bills are reviewed and reported before full chamber consideration-was also a novel legislative design feature. It differs dramatically from the British Parliament's committee structure, which to this day relies on standing committees that lack permanent subject-matter jurisdiction, that are without continuing membership, and that consider a bill in detail only after a vote approving the measure in principle by the full House.
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During the first half of the nineteenth century, Congress continued to address the importance of reporting on floor debates and relying on standing committees. 148 By the 1840s, a series of commercial printers employed by Congress had moved toward verbatim and nonpartisan accounts of floor discussion, with a congressional requirement that legislators receive copies of these published reports.1 49 After 1873, when the Government Printing Office began publishing the Congressional Record, there was a complete and comprehensive method for recording congressional proceedings and debates.' 50 Publication of and member reliance on standing committee reports also dates from the early and mid 1800s. By 1830, detailed House committee reports were often invoked during floor debates.' ' Although many reports accompanying committee bills were delivered orally by committee chairs or floor managers, written reports became prevalent in the House between 1830 and 1860.152 The Senate followed slightly behind the House in creating and relying on written standing committee reports, but by 1900 committee reports accompanied bills recommended for full consideration in both chambers as a matter of rule or custom. 
The Constitutional Foundation ofLegislative History as an Interpretive Resource
Legislative record documents, developed pursuant to the provisions of Article I, were originally created primarily to keep the public informed.1 54 But from an early point, representatives and senators also understood the importance of these documents for keeping themselves informed, enabling members to vote more intelligently and responsibly on policy measures considered by the full body.
5 5 It therefore is not surprising that by the time of Civil War). the Civil War and Reconstruction, Congress had ordered daily publication and delivery of full chamber proceedings to all members,' 5 6 and distribution of committee reports to members had become prevalent.' 57 This evolution in the role of legislative record documents is relevant to the judicial branch role as well. The processes of our representative democracy regularly involve bill introduction followed by discussion and crafting of compromise language to overcome procedural obstacles and secure legislator approval. 58 Legislative deals or bargains are a well-recognized feature of American lawmaking, and legislative history often helps illuminate the existence of a compromise or explain subtle aspects of the bargain.1 59 That explanation is valuable for members as they decide how to vote, and also for executive branch agencies and sophisticated members of the public-watchdog groups, regulated entities, and their attorneys-as they decide how to conform their own conduct.1so Accordingly, just as the Founders wanted the public to have a record so they could understand what "their Agents are doing or have done,"l61 so members from the earliest Congresses onward have relied on standing committees to shape their legislative agendas and have sought access to information produced by these standing committees. Members' appreciation for the role of the legislative record in helping them to understand the nature of whether they had faithfully discharged their duty"); supra text accompanying note 139 (reporting Rep. Gerry's statement in 1792 that documentation of floor debates would help executive branch to administer the laws and would aid the courts in interpreting these laws).
156. See supra notes 149-150 and accompanying text.
157.
See supra notes 151-153 and accompanying text. reports for members and ex post value for lobbyists, press, and public). The Constitution also references the President's need for guidance from executive department officers. U.S. CONST. art.
II, § 2, cl. 1. This in turn relates to the President's obligation to "take Care that the Laws be faithfully executed." Id. § 3. Although the requirement of faithful execution principally reflected a concern to prohibit the President from suspending laws that had been enacted, some participants understood the provision also to require executive interpretation of inconclusive text. legislative bargains, and the meaning of text on which they will vote, remains robust to this day.1 6 2 The federal courts-charged with resolving disputes about the meaning of often-complex regulatory compromises-have a historically grounded responsibility to examine the same record for parallel reasons.' 6 3
It does not follow from this constitutional foundation that courts should rely on legislative history in all or even most settings. There remain numerous instances in which the legislative record is vague, silent, or suspect, and also instances where other resources (Supreme Court precedent, agency guidance, even canons) have superior probative value. Still, the existence of its constitutionally and functionally linked origins confers upon legislative history an element of authoritative legitimacy that enhances its stature as an interpretive asset. This legitimacy is something legislative history skeptics have largely ignored.
The Canons and Lawmaking Realities
The canons lack the constitutional imprimatur possessed by legislative history. Their contributions, and indeed their existence, were not anticipated as part of the federal lawmaking structure. 163. Professor Vermeule has suggested that the Journal Clause's goal of promoting transparency in the lawmaking process may be frustrated because most of the real legislative bargaining occurs in less accessible venues such as off the floor or in closed markup sessions. See Vermeule, supra note 130, at 413. In practice, however, much of the bargaining must be sufficiently public to attract other members who are undecided. Further, even bargaining that is secret must be recognized or recorded in order for the terms of the bargain to be clear enough so that others can be persuaded to sign on. Staged floor colloquies and conference report statements of the bill managers are often examples of this kind of record.
164 The lawmaking enterprise's lack of reliance on the canons makes sense from an institutional perspective. Legislators and staff draft statutes as part of an effort to generate consensus from the divergences and disagreements that are constitutive of American politics. Their goal is creating agreement sufficient to secure enactment, not with a primary focus on grammatical or lexigraphic clarity. 167 That canons are of minimal relevance in the drafting process, and lack the constitutional grounding of legislative history, does not mean they lack institutional value as objective mechanisms for resolving disputes about the application of statutory text-if indeed they are objective. But it turns out that canons are inferior to both legislative history and agency guidance from the standpoint of objectivity as well.
C. Objective Reliability
Statutes are a form of communication. They are a privileged form because the Constitution authorizes Congress alone to prescribe legislative rules of general applicability that help structure and guide public behavior. 16 As a form of communication, statutes are not self-explanatory: interpretation is needed to translate enacted language and give it meaning in real-life settings.169 Because the consequences of statutory interpretation are so substantial in shaping human conduct, we expect this interpretation to be reliable-to be based on "rule"-like or "standard"-like directives that are more objective than subjective.
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There is considerable debate over the comparative virtues of rules and standards as interpretive approaches. Rules are often justified as offering greater certainty while standards are praised as being responsive to changes in the legal landscape.'71 Despite these differences, proponents of both rules and aided by knowledge that court-produced canons may govern future legislation, given a less-thanefficient legislative process characterized by partisan and decentralized bargaining); see also Applying this preference for a core of objectivity to the interpretive assets of our three branches, the canons come out in third place. The Supreme Court's interpretive rubric has given rise to a fairly well-settled hierarchy of resources with respect to legislative history and a comparable framework for assessing different forms of agency guidance. These hierarchies, recognized by legal scholars and utilized by federal judges, have no parallel when it comes to the canons.
Legislative History
The hierarchy of reliable legislative history sources is tied to the structure of congressional lawmaking. Standing committee and conference committee reports are ranked at the top based on the central role of committees in formulating, justifying, and negotiating about text.174 They are regarded as capturing well-informed thought about what the proposed legislation is meant to accomplish, in a format that is both accessible and readily understandable.' 
1179-80(1989).
173.
See BREYER, supra note 115, at 85-88; WILLIAM N. ESKRIDGE, JR., PHILIP P. 183 The imputation in turn rests on a hierarchy of resources that corresponds to the actual practices of congressional lawmaking.
Legislative Intent: A Venture into "Speculative Unrealities," 64 B.U. L. REV. 737 (1984) (legislative inaction and post-enactment history). On the lesser authority of floor statements by bill opponents and by supporters outside the enacting coalition, see, for example, ESKRIDGE ET AL., supra note 173, at 313 and GREENAWALT, supra note 46, at 173 (statements by bill opponents). See generally GREENAWALT, supra note 46, at 175 (listing a full hierarchy, ascribed to Eskridge); ESKRIDGE, supra note 174, at 636-40 (setting forth full hierarchy).
178.
Committee reports are of limited value when the provision in dispute has been added to the bill as a floor amendment, or when the report's commentary on a provision is as inconclusive as the text itself. See CASEBOOK, supra note 2, at 982; see also Brudney, supra note 122, at 94-97 (discussing why committee reports accompanying omnibus budget reconciliation measures may often include untrustworthy commentary on isolated substantive law matters inserted for strategic purposes).
179. See CASEBOOK, supra note 2, at 1048-49 (discussing instances in which Court presumes that Congress has acquiesced in a high-profile or foundational interpretation by a federal court or an authoritative agency, especially where Congress reenacts or amends a statute without material changes to the provision in dispute); see also Faragher v. City of Boca Raton, 524 U.S. 775, 792, 804 n.4 (1998) (applying this "reenactment rule" exception to ascribe meaning to legislative inaction); Lorillard v. Pons, 434 U.S. 575, 580-81 (1978) (explaining that when Congress reenacts a statute without change, it is presumed to be aware of and to adopt judicial interpretations of the statute that preceded reenactment); Mont. Wilderness Ass'n v. U.S. Forest Serv., 655 F.2d 951, 957 (9th Cir. 1981), cert. denied, 455 U.S. 989 (1982) (relying on postenactment legislative history because interpretation of earlier statute was drafted by Congress's designated experts on Conference Committee, it was explained to all members through floor statements accompanying Conference Report, and it was relied on by members when voting on the later bill); Brudney, supra note 122, at 90-91, 97-99 (discussing two instances in which postenactment legislative history was unusually reliable because it represented an integral part of the shared understanding reached by Congress as a whole).
180. 
Agency Guidance
Similarly, the Court has generated a fairly accessible hierarchy of resources regarding the explanatory directives issued by the executive branch about the meaning of inconclusive text. As with legislative history, the touchstone for this executive branch hierarchy is certain realities of the lawmaking process albeit from a different branch's vantage point.' 4 For agency rules or rulings that Congress meant to carry the force of law, judicial deference is at its highest level; as articulated in Chevron, the only question with respect to inconclusive text is whether the agency interpretation is based on a permissible construction of the statute. 85 For rules or rulings where Congress did not authorize the agency to speak with the force of law, the Court confers less generous judicial deference; it considers multiple factors when evaluating the persuasiveness of agency judgments.'
6 Moreover, as summarized in Skidmore, within the universe of what is persuasive there are additional authoritative distinctions.'
87 Agency interpretations contemporaneous with enactment tend to be more respected than much later rulings, 88 while agency interpretations conflicting with earlier directives are less respected than consistent interpretations. 1 Broadly circulated agency interpretations are likely to garner more respect than private advisory opinions,1 90 and agency interpretations in highly technical or specialized areas tend to receive additional deference.' 9 '
and also the gaps-that abound in the texts enacted by Congress.' 99 In the ensuing decades, many scholars and judges have come to recognize that efforts to promote a canonical framework for interpreting statutes rest on the beguiling yet false assumptions that Congress regularly strives for structural coherence and linguistic consistency when drafting laws, and that such coherence and consistency can be readily discerned in its final products.
2 00 As Frickey and others have observed, the congressional drafting process is politically rather than linguistically oriented. 20 ' And the Court's decisions provide ample evidence that Congress's complex statutory schemes-revised and extended over many years-produce linguistic residues, redactions, and repetitions that generate reasonable divergent understandings of how canons such as the whole act rule or expressio unius should apply,202 or of whether one verb in a sequence of verbs should be construed as distinctive to "avoid surplusage" or as indistinct to comport with noscitur a sociis. 203 Nor do the scores of judicial policy preferences set forth in substantive canons and deftly catalogued by Frickey lend themselves to the development of a systemic framework or design. Certain substantive canons are rather openended while others convey a more precise prescriptive message.204 Some canons are based on generally applicable legal principles while others are grounded in specific subject matter policies. 205 Courts that promote this array of substantive values and preferences inevitably waver as to whether the preferences should be applied as tiebreakers, presumptions, or clear statement rules. 206 In theory, a coherent architecture could be developed by specifying certain canons as taking automatic or presumptive precedence over others, or by providing safe harbor-type formulations for what satisfies a particular language or substantive canon.207 Unlike priorities developed with respect to legislative history and agency guidance, however, these judgments would not be grounded in the realities of how federal laws are enacted or implemented. Moreover, although another linguistic resource-the dictionary-includes certain arguably objective indicia of authoritative priority,208 canons as maxims created by courts and invoked for their own use lack such extrinsic or objective indicators. The Court's failure to develop any interpretive rubric for prioritizing or ordering its reliance on different canons may well stem from an implicit understanding that such a creation would be both arbitrary and unproductive.
My reservations about objectivity are not meant to suggest that canons are incapable of situationally valuable application. Moreover, beyond specific applications, the Court may rely on canons for somewhat different functions in 20 distinct subject areas209 and individual Justices may place varying emphasis on particular canons based on how they wish to promote dialogue with the other branches.
2 10 Still, the absence of any broad-based interpretive rubric or framework means the canons are unable to establish an adequately objective presence. Accordingly, although some judicial discretion is essential and indeed salutary for the interpretive enterprise, judges who regularly rely on the canons have license to employ a systemic kind of discretion, in contrast to arbitration or disfavoring implied tax exemptions). judges who regularly invoke legislative history or agency deference. We should worry about this systemic discretion, especially given the efforts of some judges and scholars to enshrine the canons as an institutionally objective interpretive asset. Rather than enshrine them, we ought to limit the untethered role played by the canons, making them interstitial in comparison to the more anchored interpretive assets.
See
CONCLUSION
No one has done more to contribute to a nuanced understanding of the canons than Phil Frickey. His critical perspective and measured justifications convey both an appreciation for the canons' value in particular settings and a skepticism regarding claims that they deserve elevated status. In addition, Frickey's insights have focused attention on the canons' institutional role in promoting policies favored by the judicial branch-notably an interest in encouraging more efficient legislative drafting and in protecting what the Court views as underenforced constitutional norms.
This Essay has extended Frickey's institutional perspective by identifying particular concerns about the canons in contrast to interpretive assets produced by the other two branches. Although not the only recent effort to suggest a more limited role for the canons, 2 1 1 the Essay does so by examining certain normative attributes associated especially with legislative history but not with the canons.212 Some readers may question the failure to address potentially relevant criticism of legislative history-that it is systemically unreliable because opportunistically created by members of Congress or their staffs or because selectively invoked by judges to help justify their preferred policy results.213 These criticisms deserve an in-depth response, but I have offered that 
